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1. INTRODUCTION – 
COUNTERPROPOSAL TO 
RESPONSIBLE BUSINESS 
INITIATIVE

On 10 October 2016, a popular initiative – often 
referred to as "Responsible Business Initiative" – was 
submitted to the Swiss Federal Council. The initiative 
demanded Swiss companies to compulsorily respect 
internationally recognized human rights and 
environmental standards both in Switzerland and 
abroad and aimed at introducing a rigorous liability 
regime for non-compliant companies. Mainly due to 
the intended implementation of the liability regime, 
the Responsible Business Initiative was very 
controversially discussed. 

In response and as an alternative to this popular 
initiative, the Swiss Parliament adopted an indirect 
counterproposal introducing due diligence and 
reporting obligations for Swiss companies of a 
certain public interest in regards to various 
environmental, social and governance matters. As a 
key difference to the Responsible Business Initiative, 
the liability regime proposed by the indirect 
counterproposal was clearly less strict.
On 29 November 2020, the Responsible Business 
Initiative got rejected by a popular vote of the Swiss 
voting public. As a consequence, the Swiss Federal 
Council announced that the provisions of the indirect 
counterproposal would enter into force on 
1 January 2022. 

The new law introduced various new obligations and 
standards of care for Swiss companies, such as 
reporting obligations on non-financial matters and 
due diligence and transparency obligations regarding 
minerals and metals from conflict areas and child 
labor (together "ESG Due Diligence and Reporting 
Obligations"). In the following, these ESG Due 
Diligence and Reporting Obligations shall be 
described in more detail.

2. REPORTING OBLIGATIONS 
ON NON-FINANCIAL 
MATTERS

Under the new law, (i) Swiss public companies (i.e. 
listed companies, companies with outstanding bonds 
or companies with assets or turnover representing 
at least 20% of the consolidated accounts of any 
such Swiss company), (ii) Swiss companies, which 
meet certain thresholds (i.e. a balance sheet total of 
more than CHF 20 million, revenues of more than 
CHF 40 million and at least 500 full-time positions on 
an annual average for more than two consecutive 
years) and (iii) companies that are supervised by the 
Swiss Financial Market Supervisory Authority 
(FINMA) have to prepare and publish annually a 
separate report on certain non-financial matters. 
Swiss companies which have to prepare a 
comparable report under applicable foreign law or 
which are controlled by a company subject to the 
aforementioned reporting obligations are exempted.

In line with the corresponding EU Directive on 
reporting on non-financial matters, the report has to 
address matters with respect to environmental 
(including objectives with respect to CO2), social and 
employee issues, human rights and anti-corruption. 
In particular, the report must include a description of 
the key risk in this respect as well as adequate 
information regarding the concepts and due 
diligence standards implemented as well as the 
measures taken to mitigate the risks in the 
mentioned areas. In case no respective due diligence 
concepts are implemented, the report must clearly 
substantiate the reasons therefor (comply or 
explain approach). 

Importantly, the report does not only have to cover 
such issues at the level of the Swiss parent company 
but also with respect to all subsidiaries in Switzerland 
and abroad – including the countries on the African 
continent. Consequently, the new Swiss law also 
becomes relevant for foreign subsidiaries of a Swiss 
parent company.



The report has to be prepared by the board of directors 
of the Swiss entity and, in addition, has to be approved 
by the general meeting of shareholders. It does, 
however, not need to be audited. Following its approval, 
the board of directors must electronically publish the 
report (on its website) and ensure that it is accessible to 
the public for at least ten years.

3. DUE DILIGENCE AND 
REPORTING OBLIGATIONS IN 
CONNECTION WITH CONFLICT 
MINERALS AND CHILD LABOR

In addition, the new law imposes new due diligence and 
reporting duties for all companies that have their 
registered office, their head office or their principal 
place of business in Switzerland, and
        (i) that import or process certain so-called   
 “conflict minerals” (being tin, tantalum,   
 tungsten or gold (so-called 3TG minerals) from  
 conflict or high-risk countries/areas (being  
 areas with actual ongoing conflicts, which are in  
 a fragile situation following a conflict, where  
 governance and security are weak or   
 non-existent and where widespread   
 systematic violations of international law,   
 including human rights violations exist); or   
        (ii) offer products or services for which they have  
 reasonable suspicion that those products or  
 services were manufactured or provided by  
 using child labor.    
      
Certain exemptions apply to companies that import or 
proceed only minor quantities of conflict minerals or 
recycled metals only.

Certain exceptions also apply to the due diligence and 
reporting obligations relating to child labor:
         (i) Small and medium enterprises (i.e. companies  
 (including subsidiaries) do not reach two of the  
 following thresholds in two consecutive   
 financial years: balance sheet total of CHF 20  
 million, sales revenue of CHF 40 million and 250  
 full-time positions on an annual average) are  
 exempt from the new due diligence and   
 reporting obligations provided they do not  
 offer products or services that were obviously  
 manufactured or provided using child labor. 

       (ii)       Companies that qualify as "low-risk   
 companies" are also exempt from the   
 mentioned new rules. A company may be   
 considered to be a "low risk company", if its  
 production of goods or provision of services is  
 based in countries, whose "due diligence   
 response" classifies as "basic" (and not   
 "enhanced" or "heightened") by UNICEF in its  
 "Children's Rights in the Workplace Index" or if  
 products or services are procured from these  
 countries. 
       (iii)      If any company (no limitation as to size of   
 otherwise) has reasonable suspicion of child  
 labor with regards to the respective products  
 or services, it is subject to all due diligence and  
 reporting duties regardless of the application  
 of any of the above exemptions. 

3.1. SCOPE OF THE DUE DILIGENCE 
OBLIGATIONS

Companies that are subject to the due diligence 
obligations relating to conflict minerals and child labor 
have to introduce and establish a management system, 
understood as a system of processes, instruments and 
methods with which a company aligns its activities with 
the objective of not sourcing conflict minerals or 
products with reasonable suspicion of being produced 
or provided involving child labor. This system has
to include 
        (i)      a supply chain policy for minerals and metals  
 that potentially originate from    
` conflict-affected and high-risk areas; 
       (ii)      a supply chain policy for products or services in  
 relation to which there is a reasonable   
 suspicion of child labor and 
       (iii)      a system by which the supply chain can be
  fully traced. 

In addition, a risk management plan hast to be 
established. This plan describes the methods the 
company will use to identify, analyze, and prioritize the 
risks of adverse impacts from operations in the supply 
chain. It describes the approach to risk mitigation as 
well as key milestones related to the implementation of 
the measures taken. The level of detail of this plan 
depends on the type and size of the company and the 
nature of its business activities.



All companies further have to establish an early warning 
mechanism for risk identification and a reporting 
procedure that allows all interested parties to raise 
reasonable concerns about the existence of a potential 
or actual adverse impact related to minerals and metals 
from conflict-affected or high-risk areas or child labor.

All the due diligence obligations are "obligations of 
effort" and not "obligations of success", with the goal to 
prevent sourcing conflict minerals or products with 
reasonable suspicion of being produced or provided 
involving child labor.

3.2. AUDIT REQUIREMENT 

If a due diligence with regard to conflict minerals is 
conducted, compliance with the respective obligations 
needs to be audited annually by an independent 
third-party. No such audit requirement applies to the 
due diligence with regard to child labor.

3.3. REPORTING

As for the other above-mentioned obligations, the 
board of directors of Swiss companies that are subject 
to the mentioned due diligence obligations with regard 
to conflict minerals and child labor have to prepare an 
annual report discussing the company's compliance 
with the due diligence obligations. The report has to be 
published on the company's website within six months 
after the end of the fiscal year and must be accessible 
there for at least ten years. Swiss companies are 
exempt from publishing a report, if they are controlled 
by a company established abroad that publishes a 
similar report. 

3.4. NON-COMPLIANCE

The Swiss Criminal Code provides for a fine of up to CHF 
100,000 for intentionally providing a false statement in 
a report pursuant to above-mentioned rules, 
intentionally failing to comply with the reporting 
obligation or failing to comply with the traceability 
documentation obligations. In case of negligence, the 
maximum fine is reduced to CHF 50,000. 

3.5. ENTRY INTO FORCE
These new provisions and the respective ESG Due 
Diligence and Reporting Obligations will be applicable 
for the first time to the financial year 2023 meaning that 
the first reports based on these new provisions will have 
to be issued in 2024 (within 6 months after the end of 
the financial year). 

4. TRANSPARENCY 
OBLIGATIONS FOR 
RESOURCES EXTRACTION 
COMPANIES

Finally, as a reminder, Swiss companies that are subject 
to a full audit (in particular Swiss public companies (i.e. 
listed companies, companies with outstanding bonds or 
companies with assets or turnover representing at 
least 20% of the consolidated accounts of any such 
Swiss company) and (ii) Swiss companies, which meet 
certain thresholds (i.e. a balance sheet total of more 
than CHF 20 million, revenues of more than CHF 40 
million and at least 250 full-time positions on an annual 
average for more than two consecutive years) and 
which, directly or indirectly through a controlled entity, 
extract minerals, oil, natural gas or primary forest wood 
in Switzerland or abroad, are already currently required 
to publish an annual report on each payment or series 
of payments made to governmental authorities, 
including government-controlled enterprises, in the 
aggregate amount of CHF 100,000 or more per financial 
year. 

Companies that do not extract but only trade in natural 
resources are not encompassed by such transparency 
obligations. However, as part of an international 
concerted action, the Swiss government is authorized 
to submit trading companies to the same transparency 
obligations. 

The mentioned report has to be approved by the board 
of directors. It must be published within six months 
from the end of the financial year and also be accessible 
to the public for at least ten years. 



5. CONCLUSIONS

The above-mentioned existing transparency obligations for resources extraction companies and new Swiss ESG Due 
Diligence and Reporting Obligations require Swiss companies carrying out activities internationally, such as for 
example Swiss companies active in Africa, to review and adapt their processes and policies in order to comply with the 
requirements in terms of assessment, due diligence and reporting and, to the extent necessary, to effectively 
implement adequate measures.

Swiss companies in-scope of the new reporting obligations on non-financial matters have to develop concepts 
regarding such non-financial matters, including due diligence processes, and assess their efficiency, identify key risks 
and how they are managed as well as defining key performance indicators. 

Swiss companies in-scope of the new duties with respect to conflict minerals and child labor have to implement a 
management system allowing a supply chain traceability and to ensure that their due diligence processes cover the 
identification and assessment of the risks as well as adopting a risk management plan with mitigation measures. 


